STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 19, 126

)
)
Appeal of )
| NTRODUCTI ON

The petitioner requests an expungenent of a
substantiati on made by the Division for Children and Famlies

(DCF) that she placed her child “at risk of harm”

FI NDI NGS OF FACT

1. I n Decenber of 1992, DCF (then SRS) substantiated a
report that the petitioner had exposed her daughter, MN to
“risk of harnf.

2. DCF did not make independent findings but rather
relied for its substantiation on facts found by the Court in
a “Child I'n Need of Supervision” (CH NS) petition brought by
SRS on August 7, 1992. In re MN., Docket No. F142-8-92
WhJv.

3. In that decision, the famly court found that MN.,
a thirteen-year-old girl, had been sexually abused by her
adoptive father who had been the petitioner’s husband for ten
years. In spite of testinony presented by the father from

school personnel at two of her prior schools that M N had a
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reputation for telling lies and causing trouble, the Court

found his denials to lack credibility and credited instead

the testinmony of MN. on this issue. Wth regard to the

petitioner’s role in the abuse, the Court nade the foll ow ng

fi ndi ngs:

a.

Four or five years ago, there was an incident where
[ her husband] assaulted [the petitioner]. M was
inthe fifth grade at the time. [Her husband] held
[the petitioner] down and held a knife to her
throat. He then fled to Canada, taking the
children with him M wtnessed the incident and
called the police. [The petitioner] picked the
children up in Newport, Vernont within twenty-four
hours after the incident. As a result of the

i nci dent, [her husband] was convicted of sinple
assault and unlawful trespass. After the incident,
t he coupl e separated for approxi mately six nonths
and then reconciled. Since the reconciliation,

t here have been no further incidents involving
physi cal viol ence between the couple. [The
petitioner] testified that [her husband] drinks and
per haps snokes a little marijuana, but that he does
not have a drinking problem She testified that
they do fight, but only verbally. As recently as
April of 1992, [her husband] cane honme drunk and
was violent to the point where he broke a candle in
half. He did not touch [the petitioner] during his
rage.

[Petitioner] does not trust [her husband],
especially with noney. She knows he has lied in
the past and does not know if he is |lying about the
all egations in this case.

Prior to the incident, [petitioner] worked
weekends, including nights, at Washi ngton County
Ment al Heal t h.
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From Novenber of 1980 until My of 1991

[ petitioner] worked at Rowan Court. She has been
unenpl oyed since and recei ves worker’s

conpensation benefits. She has a nedical condition
whi ch is exacerbated by stress. She spends sone
days in bed, sone days up and around the house.

She does not |lead an active |life outside her hone.

[ The petitioner] testified that she is not afraid
of [her husband] 99% of the tine.

During the winter of 1991 and spring of 1992, M
was socially involved with two young nen. Her
parents did not approve of her being around these
young nen because they were a few years ol der than
she was . . . Her parents nade it known that they
di d not approve of her involvenment with the two
young nen, and this angered M\

MN bel i eves that her parents are strict with her.
They have placed limts on her in terns of staying
overnight at friend s houses and inposing an early
curfew on her. [The petitioner] testified that she
does not make the children do chores because it is
too nmuch of an argunent to make them do the chores.

On July 30, 1992, [petitioner] found a condomin

[ her husband’ s] wallet along with a Lague Inn

mat chbook with a phone nunber on it. She had a
tubal ligation and did not believe there was any
good reason why [ her husband] should have a condom
in his possession. She confronted [her husband]
with it, and [her husband] said it was not his and
he did not know where it cane from Then he said
he had found it in MNs room put it in his wallet,
and forgot about it.

On that sane July 30, 1992, [petitioner] confronted
M\ with the condom when she cane hone. M said she
had not seen the condom bef ore.

After MN had told [a friend] that [her father] had
been sexual |y abusing her, [her friend] called [the
petitioner] and told her that she thought MN had
sonething to tell her. [The petitioner] found WN
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at [an aunt’s house]. [The petitioner] put MNin
the car and took her to [the petitioner’s nother’s
house]. [The petitioner] asked MN if anything had
happened. M\ was upset. [The petitioner] then
asked her sister to talk with M\

The [petitioner] took MNto the police station at
about 7:30 p.m [The police officer] then
interviewed MN. [The petitioner] also spoke to
[the police officer]. She did not know whet her she
shoul d believe MN or [her husband].

On July 31, 1992, MN was interviewed at Qur House,
a facility set up to allowinterviews to be
conducted with children who have all egedly been
sexually abused . . . During the interview, [the
petitioner] spoke with . . . an enployee of CQur
House, and [an investigator] from SRS. She told
them that she did not know who (M or [her
husband]) to believe and that both of themhad lied
in the past.

Later that day, [the petitioner] obtained a
tenporary restraining order against [the
petitioner’s husband], who went to live with [the
petitioner’s] nother. M continued to reside with
[the petitioner].

While the restraining order was in effect, M\ heard
her nother tal king on the phone to [her husband].
MN heard her nother say to [her husband] sonething
to the effect of “a ‘tittytwister’, don't let your
friends hear that or it will get back to SRS.”

[ The petitioner] testified that [her husband] told
her that he had given MN a titty twi ster, but he
did not tell her what age MN was when he did it.

M testified that when she |ived on School Street
her aunt was babysitting while [the

petitioner and her husband] went out. M\ had

fall en asl eep on her parents’ bed and her husband

was in her bed. [Her father] came hone drunk and

took [MN] into her bedroom where he placed her on

a sl eeping bag on the floor and fondl ed her
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breasts. [M\] testified that [the petitioner]

wal ked in and asked [her husband] what he was
doing. [The petitioner said he was not doing
anything. [The petitioner] and [her husband] both
deny the incident.

qg. MN testified that the last tinme [her father]
touched her before her disclosure was on July 27,
1992 . . . in her room She stated that her nother
was hone, but was sick that day.

r. [ The petitioner] does not know who to believe and
she wants both MN and [ her husband] to take a
pol ygraph test. She wants both of them away from
her. She says she is stressed enough to get a
di vor ce.

S. M testified that she did not say anything about
what [the petitioner] had done to her because she
was afraid of [her father]. She also stated that
she had seen her parents fight and did not want to
cause themto fight.

t. During the testinony of M\, [the petitioner]
stormed out of the courtroom

4. The Court did not find that the petitioner was
untruthful in her testinmony. Nor did the Court find that the
petitioner was or should have been aware that her daughter
was bei ng abused. Neither did the Court find that the
petitioner colluded with her husband to hide the abuse.

5. Inits “conclusion of |law’ section the Court nade a
legal, not factual finding, that under the definitions in the
CHINS statute, the petitioner had not “neglected” her
daughter but by her own adm ssion and actions was currently

psychol ogi cally i ncapabl e of enduring the stress of |iving
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wi th her daughter and facing the reality of the nolestation
thus making it detrinmental to the child s welfare to continue

the child in her nother’s custody.

ORDER

The petitioner’s request to expunge the substantiation

of “risk of harni is granted.

REASONS

When SRS places a person's nanme in a central registry as
a person who placed a child at “risk of harni, that person
may apply to the Human Services Board for an order expungi ng
the record because the facts relied upon (1) are not accurate
or (2) because a reasonabl e person could not concl ude that
the facts amounted to abuse as that termis defined in the
registry statute. 33 V.S. A 4916(h).

The Board is usually required to find facts follow ng a
heari ng conducted under certain evidentiary rules. See Fair
Hearing Rules 11, 12 and 15. However, it is a well-settled
rule in this state that a tribunal is precluded fromre-
litigating factual issues which have al ready been decided in
anot her tribunal provided certain criteria are net. The
criteria established by the Vernont Suprene Court are as

foll ows:



Fair Hearing No. 19, 126 Page 7

(1) preclusion is asserted agai nst one who was a party
or in privity with a party in the earlier action;

(2) the issue was resolved by a final judgnent on the
nmerits;

(3) the issue is the sane as the one raised in the
| ater action;

(4) there was a full and fair opportunity to litigate
the issue in the earlier action; and

(5) applying preclusion in the later action is fair.

Trepanier v. Cetting Organi zed, Inc.
155 vt. 259, 265 (1990)

DCF asserts that all of the conditions necessary for
i ssue preclusion are present in this matter. It has also
made it clear in its notion that the petitioner was placed in

the registry because of the facts found by this Court.

The petitioner does not argue that the factual findings
of the Court are wong or that it is unfair to use those
facts. Her argument is that DCF is wong to find that those
facts constitute “risk of harm” As the parties agree that
these are the operative facts, there is no dispute to resolve
with regard to the first elenent of DCF s burden, proving the
accuracy of the facts. Thus DCF s notion to use the facts
found by the court should be granted.

The second burden of DCF is to show that the facts found

fit the definition in the statute. It is the function of the
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Board, not the famly court, to interpret the neaning of the
term “abused or neglected child” found in the registry

statute, K. G v. Dept. of Social and Rehabilitation Services,

Docket No. 99-346 (June, 2000). The Board nust draw its own
concl usi ons about whether the facts presented in any matter
before it justify inclusion in the registry. A finding by a
Court that a fact neets the definition of abuse in a crim nal
or juvenile |l aw standard does not nean that it will neet the
standard set forth in a registry statute. Once an
expungenent request is received, the Board nust carry out its
duty of making this determ nation.
The statute at issue defines protected children as
fol |l ows:
(2) An “abused or neglected” child neans a child whose
physi cal health, psychol ogi cal growth and
devel opnent or welfare is harned or is at
substantial risk of harmby the acts or om ssions
of his or her parent or other person responsible
for the child s welfare. An “abused or negl ected

child” also neans a child who is sexually abused or
at substantial risk of sexual abuse by any person.

(3) “Risk of harni neans a significant danger that a
child will suffer serious harm ot her than by
acci dental neans, which harmwould be likely to
cause physical injury, enotional maltreatnment or
sexual abuse.
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(4) “Enotional maltreatnment” nmeans a pattern of
mal i ci ous behavi or which results in inpaired
psychol ogi cal grow h and devel opnent.

33 V.S. A 8§ 4912

The facts in this case do not support a | egal concl usion
that the child was ever placed at a substantial risk of harm
by the acts or om ssions of her nother. There was no finding
by the Court that the petitioner knew or should have known
her child was being sexually nol ested before the child told
her this was occurring. Wen the child revealed to her
not her that her father had sexually abused her, the nother
protected her by inmmediately reporting the allegation to the
police and to SRS. She further obtained a restraining order
requiring the child s father to nove out of the house the
next day.

DCF appears to have concluded that the petitioner placed

her child at risk because the court ruled that it would be
“detrinmental” to the well-being of her child to stay in her

custody. DCF equates “detrinental” in the CHINS statute with

“risk of harnf inits registry statute.® However, it is

! DCF's review indicated that the child had been taken fromthe
petitioner’s custody because the petitioner “failed to believe her
daughter’s accusations.” The Court did not make that finding but rather
found that the petitioner “did not know whether to believe MN or not.”.
The Court’s reason for renmoving the child fromthe nother’s custody were
nore conpl ex than DCF describes and had rmuch to do with the nother’s own
adm ssion that she could not cope with the psychol ogi cal denmands of the
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clear fromreading the facts that the court did not renove
the child fromthe petitioner’s care because she had pl aced
the child in harms way, the standard contenpl ated by the
registry. Rather the court nmade it clear that the child was
removed because the nother had bluntly comruni cated through
her actions and words that her own trauma made her
psychol ogi cal |y i ncapabl e of neeting the needs of her child
at present. The petitioner’s honesty, far from placing the
child at risk of harm allowed the court to take actions
placing the child in a safe environment where her traum
could be dealt with by nore capabl e persons.

The registry was intended to protect children by placing
init the names of parents or guardi ans who place children at
risk of harm There are no facts found by the famly court
that support a substantiation that this parent created a
significant danger of serious harmto her child “likely to
cause physical injury, neglect, enotional maltreatnment or
sexual abuse.” The registry was never intended to contain
t he nanes of parents who seek help for their children and ask

that they be placed away fromthemduring times of physical

situation. Another reason given by DCF for placing her in the registry
was that the “concerns” that resulted in the substantiation had
“persisted for a nunber of years.” [Conmi ssioner’s review |letter dated
May 13, 2004.] Again, there is no support for this assertion in the
Court’s findings.
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or psychol ogi cal incapacity in order to avoid a harnfu
situation. It is inportant to note in this regard that the
petitioner came to SRS to report the abuse of her daughter,
not the reverse. The petitioner’s request to expunge the
finding should be granted.

HHH



